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44 HARRISON v. HARBISON. 

Supreme Court of Vermont. 
WILLIAM 0. HARRISON v. HENRY C. HARRISON. 

The owner of a freehold has the right to repel intrusion by necessary force. 

The defendant, the minor son of S., was directed by his father to see that no 
one interfered with an aqueduct upon his father's premises, and, having learned 
that the plaintiff, with whom his father had had trouble about the aqueduct, was 
about to interfere with it, went to the boundary of the land where the aqueduct 
was, and but a few feet from it, and found the plaintiff about to enter upon the 
land, on his way to the aqueduct. The defendant forbade the plaintiff's entering 
upon the land, the plaintiff persisted in doing so, and sprang over the fence in a 
threatening manner. Held, that defendant might rightfully resist the further ap- 
proach of the plaintiff, using no unnecessary force. 

Where the plea to a declaration for assault and battery is son assault demesne and 
the replication de injuria, all the averments of the plea are put in issue ; and if 
the plaintiff made the first assault, he can recover only for the excess of force 
used in the defence. 

When a party is assaulted, the degree of force which he may employ in repel- 
ling the assault depends to some extent upon the known character of the assailant 
— whether peaceable or quarrelsome. 

The defendant offered to prove that "plaintiff was reported to be — and was in 
fact — a quarrelsome man, with a violent and uncontrollable temper ; and this was 
known to the defendant at the time of the affray," which was excluded by the 
court. Held, that this evidence should have been received. 

Trespass for an assault and battery. Plea, the general issue 
and notice of defence : 1st, son assault demesne ; 2d, that assault 
was made in self-defence, and in the defence of his father's close 
and an aqueduct therein, by his father's command. 

The plaintiff's evidence tended to show that for several years 
he had been interested as an owner in an aqueduct on the land of 
defendant's father, that on the evening of April 21st 1869, aB he 
was going on to that land to see about the aqueduct, he found the 
defendant on the land, near the boundary of it ; that they had 
some words about the aqueduct, and that the defendant forbade 
the plaintiff's entering upon the land ; that the plaintiff persisted 
in going upon the land to the aqueduct, and got over the fence ; 
that as he got over, the defendant struck him several heavy blows, 
that injured him severely. 

The defendant's evidence tended to show that his father and 
the plaintiff had had trouble about the aqueduct, and that his 
father had forbidden the plaintiffs entering upon his land where 
it was, and that his father had told him — the defendant — to 
watch the aqueduct, and see that no one interfered with it ; but 
had given him no directions about keeping any one off from the 
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land. That on the 21st of April 1869, he was a minor, and was 
at home in the service of his father, and that the plaintiff knew of 
these relations. That in the evening of that day he learned that 
the plaintiff was about to do something to the aqueduct, and that 
he went to the fence at the boundary of the land where the aque- 
duct was, and found the plaintiff about to enter upon the land, 
on his way to the aqueduct ; that he forbade the plaintiff's going 
upon the land, but that plaintiff persisted in doing so, and sprang 
over the fence and went towards the defendant in a threatening 
manner ; that he then struck the plaintiff several blows, and that 
the blows were struck in necessary defence of himself, in neces- 
sary defence of the land, and in necessary defence of the aque- 
duct. And that it was about twenty-two and one-half feet from 
where the plaintiff sprang over the fence to the aqueduct. 

The defendant offered testimony of Charles Hitchcock, and sev- 
eral other witnesses, to prove that the plaintiff was generally re- 
puted to be and was, in fact, a quarrelsome man, with a violent 
and uncontrollable temper, and that this was known to the defend- 
ant at the time of the assault. The plaintiff objected to the ad- 
mission of the testimony, and it was excluded by the court, to 
which the defendant excepted. 

The defendant requested the court to charge : — 

1. That upon the facts shown, the plaintiff could not object 
that he did not know that the defendant was acting for his father. 

2. That upon the facts shown, the plaintiff is to be presumed 
to have known that the defendant was acting for his father in 
defence of the aqueduct. 

3. That the defendant was in possession of the land, as against 
the plaintiff, and that the plaintiff had no right to enter upon the 
land, with force, against the command of the defendant, and that 
if he did so, the defendant was justified in opposing force by force 
to prevent the entry. 

4. That if an intruder should commit an assault upon a possess- 
or, the possessor would be justified in wounding the assailant. 

5. That upon the facts shown, the defendant had the right to 
oppose the entry upon the land by the plaintiff, and to use as much 
force as was necessary to expel him from it, without requesting 
him to depart from it. • 

6. That though there must have been no wanton use of vio- 
lence, or more than necessary force by the defendant, courts and 
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juries cannot be precise in such cases in making boundaries and 
limits of such force. 

The court charged the jury that the plaintiff was entitled to 
recover unless the defendant had made out one or the other of 
the defences set forth in his notice. That to sustain the first de- 
fence he must have made out that just before he did what he did 
to the plaintiff, the plaintiff attempted to do violence to him, with 
the intention to harm him, and that the plaintiff had the means 
there with which to carry the intention into effect ; and that the 
defendant in what he did to the plaintiff did no more than was 
necessary to defend himself against the plaintiff. That if it be- 
came necessary for him to meet force of the plaintiff, he might 
meet it with force sufficient to repel it. 

That as to second defence, the defendant had failed to show any 
command by his father to defend the land, and, therefore, so far 
as defence of land and aqueduct is concerned, it was to be con- 
fined to the aqueduct. That the defendant had a right to defend 
the aqueduct as against the plaintiff, but had no right to use vio- 
lence to the plaintiff, until the plaintiff knew, or had good reason 
to know, that the defendant was defending the aqueduct for his 
father; that if the plaintiff knew this, or had good reason to 
know it, the defendant was not bound to tell him. That the de- 
fendant had no right to use force to protect the aqueduct, till the 
plaintiff had attempted . to interfere with it to do harm to it, and 
then had no right to use any more force than was reasonably 
necessary to meet the plaintiff's attempt. That the defendant 
had no right to assault the plaintiff until the plaintiff had gone 
so far in an attempt to interfere with the aqueduct as to make it 
necessary for him to do so in order to protect it from harm ; and 
that then he would have had a right to do only what was reason- 
ably necessary in view of what the plaintiff had then done. 

That so far as the plaintiff and defendant were concerned, ex- 
cept as to the defence of the aqueduct, both were rightfully there. 

That if the defendant failed to make out either of the defences, 
he was liable, and the verdict should be for the plaintiff. 

That if the defendant was liable, he was liable for all the dam- 
age done by him to the plaintiff on that occasion, and the right 
of the plaintiff to recover was not limited to the excess, even if 
the plaintiff did make the first assault. 

The court refused to charge as requested, except as the charge 
detailed complies with the request. 
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Dunton £ Veazey, for the defendant. 

Edgerton $■ Nicholson and 0. H. Joyce, for the plaintiff. 

The opinion of the court was delivered by 

Redfield, J. — The case shows that the defendant's father was 
the owner of the freehold on which was situate the aqueduct. The 
father " had forbidden the plaintiff's entering on the land where 
it was," and "had directed the defendant to watch the aqueduct 
and see that no one interfered with it." The defendant was a 
minor son, in the service of his father, on the premises. The de- 
fendant went to the boundary of the land where the aqueduct was, 
and found the plaintiff about to enter upon the land, on his way 
to the aqueduct, and about 22J feet from it. Defendant forbade 
the plaintiff's going upon the land, but he persisted and sprang 
over the fence, and approached the defendant in a threatening 
manner, and the defendant thereupon struck him several blows, 
which he claimed were " in necessary defence of himself, the land, 
and the aqueduct." The court charged the jury that "the de- 
fendant had no right to use force to protect the aqueduct till the 
plaintiff had attempted to interfere with it to do harm to it;" 
"that except as to the aqueduct both were rightfully there." 

If the plaintiff had no right to interfere with the aqueduct, we 
are unable to discover how he could be rightfully on the premises, 
making his way towards the aqueduct, forcibly and against the 
warning and protest of the defendant. The defendant, in the 
defence of the aqueduct, was in the right. The plaintiff, persist- 
ing in his approach to the aqueduct, against the will of the defend- 
ant, was wholly in the wrong. The relative position of the parties 
is important in determining their rights. 

The defendant, in his defence of the aqueduct, was not bound 
to wait until the plaintiff had reached it and was in the act of 
dealing a destructive blow. He could rightfully defend the ap- 
proaches and outposts. If the plaintiff was within a few feet of 
the aqueduct, and " on his way to it," the defendant, after warn- 
ing him to desist, might as well resist his further approach, as to 
wait until injury or destruction became more imminent. If a ser- 
vant be directed to defend a house or barn, he is not necessarily 
confined to the lintel of the door, but may resist the intruder in 
his approach, — in the yard, or at the gate. It would be too nar- 
row to strip him of his justification because his resistance, other- 
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wise justifiable, was made a few feet from the door. So in this 
case, if the plaintiff forcibly persisted in going to the aqueduct 
after he was forbidden to do so, the defendant might rightfully 
resist his further approach, using no unnecessary force. And in 
the charge of the court, in this respect, there was error. 

II. The court charged the jury that the " plaintiff was not 
limited to the excess even if the plaintiff did make the first as- 
sault." We think this was error. The rule has been well settled 
in this state, though otherwise in the English practice, that when 
de injuria is replied to the plea of son assault demesne, all the 
substantial averments of the plea are put in issue ; as well whether 
more than necessary force was used in repelling the assault, as 
who made the first assault ; and if the plaintiff is shown to have 
made the first assault, he can recover only for the excess of force 
used in the defence : Elliott v. Kilborn, 2 Verm. 470 ; Tale v. 
Seely, 15 Id. 221 ; Bevine v. Band, 38 Id. 621. See also Dole 
v. Ershine, 35 N H., 503. 

We think this rule well founded in reason, and that the practice 
in England, requiring the plaintiff to new assign if he would go 
for the excess, is too artificial, and needless ; for the plea avers 
that the defendant "used no unnecessary force," which the repli- 
cation denies and puts in issue, and there would seem no reason 
that the pleadings be further prolonged. 

III. The defendant offered to prove that " plaintiff was reputed 
to be, and was in fact, a quarrelsome man, with a violent and 
uncontrollable temper, and this was known to the defendant at 
the time;" which was excluded by the court. The defendant 
must be judged, and justified or condemned, in the light of the 
circumstances that surrounded him ; not by the secret motive or 
intent of the plaintiff, but by the apparent purpose ; not by the 
actual, but apparent danger. If a man presents a pistol to an- 
other and threatens his life, the assailed party is not required to 
wait till he is shot, to test the certainty that the man intended to 
kill mm, but he would be justified in disabling his assailant at 
once, though it should finally prove that the pistol was unloaded 
and murder not intended. So if the assailant is known to the 
assailed to be a practised pugilist and a man of violence, the kind 
and degree of resistance must be measured, or at least modified, 
by the apparent danger with which the party is threatened. And 
we think that, when the " plaintiff sprang over the fence and went 
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toward the defendant in a threatening manner," the degree of 
force, whether it be reasonable or unreasonable, which defendant 
might employ, would depend measurably upon the known charac- 
ter, in that respect, of the plaintiff; whether he be a " man of 
war from his youth," or of peace ; whether he had the temper, the 
will and ability, to inflict sudden and great bodily injury, and the 
danger was imminent, or whether he was known to the defendant 
as a man of mild temper and a stranger to violence. We think 
the evidence should have been received, and that the apparent 
danger which threatened the defendant would be somewhat affected 
by it, and the degree of force which defendant might lawfully use 
should be measured or modified by it. 

The judgment is reversed, and the cause remanded. 
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SUPREME COURT OF KANSAS. 1 

COURT OF APPEALS OF MARYLAND.' 

SUPREME COURT OF NEW HAMPSHIRE.' 

COURT OF CHANCERY OF NEW JERSEY.* 

SUPREME COURT OF NEW YORK. 5 

SUPREME COURT OF VERMONT." 

Accord and Satisfaction. See Contract. 

Promissory Note — Tender. — Where the holder of a promissory note 
surrenders it to the maker, and takes one of less amount in satisfaction, 
it is a full discharge, and no action can be maintained for the unpaid 
portion. The surrender is equivalent to a release under seal : Draper 
v. Hitt, 43 Vt. 

A tender made subject to the condition that if the party take the 
amount offered, it is to be in full payment of all his claims, is invalid : Id. 

Action. 

Declaration — Causes of Action — Insufficiency of Highway — Verdict. 
— Where the subject-matter and causes of action are separate and divi- 
sible, and the declaration is single and in one count, the plaintiff cannot 

1 From W. C. Webb, Esq., Reporter ; to appear in 7 Kansas Reports. 

• From J. S. Stockett, Esq., Reporter; to appear in 34 Md. Reports. 

• From the Judges ; to appear in 49 N. H. Reports. 

* From C. E. Green, Esq. ; to appear in vol. 7 of his Reports. 

* From Hon. O. L. Barbour ; to appear in vol. 60 of his Reports. 

6 From W. G. Veazey, Esq., Reporter ; to appear in 43 Vt. Reports. 
Vol. XX.— 4 



